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To THE 


agg H E Picty of 2 Son to the Memory 
AV of ſo Good a Father, may, I hope, m 
Fs fome meaſure excuſe my Preſumption 
m laying this Part of his Remains at 
, Your Sacred Feet. And what will 
farther Fl for me , my ſeconding his Intentions in 
Offering that to Tour Majeſty, which he ( as be often 
zold me _) defognd more immediately for Your Royal 
Conlideration. | 
1 am Senſible this Subje& may be thought to be here 
handled with too much Modeſty ; But T am alſo Senſible 
that the Iniquity of thoſe Times would not bear with 
bolder Truth and Reaſon : Tet 1 may with Confidence 
8ver, if he be duly weigh'd be will be found to have 
a 2  Aﬀerted 


= ere 


To the KING. 


 Aſſerted the Prerogative with the Strength of the Law, 
and the Daty v. a Lowe SubjeR. 


SIR, | 1M 


When This was preparing, 4 Malevolene FaQion would 
bave made the very Laws Rebellious, and toſpurn againſt 
their Maker. Yet fence Divine Providence has placd 
Your Majeſty as Glorious at the Head of Your Laws 
as at the Head of your Armies, I have only to Pray 
for the Continuance bY: Your Happy Like and Reign, 


as being 


SIR, 


= ke ' Your Mafcſtics Loyal Subjeg 


" - 


and moſt Dutiful Servant 


R LANGHORNE. 
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CONSIDERATIO NS 


TOUCHING 


'T he Great Queſtion 


"OF 'TWE 


KINGS RIGHT 


In 'Dipenfing with 
"The Penal Laws. 


Hole wind alert Fs Aﬀfimativein this Quekiion, do 
. premiſe. theſe fo[lawing\ Rules. ar grounds, . which 
.- they take tobe FA oak dear, either fram right. Reaſon, 
| . common; Fxperience, or the Traditional Common-- 
"2&4 which archanded to us by ſuch Refolytiansof the Ancient 
Sages of our Laws, as.are found in our Law+Books; Thatif they 
be refuſed by any, the Title of Principles, yet they. are. cafily 
proveable to Lawyers to be of the ike naturewith Principles, in 
that Science which moſt properly judge of this Queſtion,. | _- 
1. Thar: there is 2 difference between Malyy: iz Se, which is "NP 45 TW | 
in-its own nature an. Offence, and . Mako Probibitum, which hk 
being in x5 own natuge Tadifferent, \cames anly to bean Offence XY 
becauſe ſome Law makes it ſo. 11.H. 7. fol. 11. 13. H. 7. f.8. 
IT. That no Power upon Earth.cangive Licenſe Bork doing 
or. diſpenſing with the doing of; what is. Malum jx Se, Meh 
oy be Licenſed... Cooke Lib. 32. fol 306110 / 
1 , Note; Suipenlion, Diipralanigniazd Li 
17 i wn ſogtiife the fare things” ©: \ 
: Wl, ;Thatabe King; canpat. Repeal, =» tally —_ vand, a 
Law by. his own-Single Power Ru a Parliament. ,, - © © 
4% ? IV. That 
AY the as, pa "” 


<> 6» 8 
a 
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IV. That Diſpenſation ( whether it relate to the Generality, 
- or to particular Perſons only-) is no other thing, than. barely a 
Relaxation, Toleration, or Licenſing of a Malum Prohibitume 
for a time, with reſ] & to gon: e or Necelfity. Thisis the 
definition given Bin lib: 11 - --11t the Caſe of -Monopolies 
V. That the End of every yi and of all Laws Civil, and 
Temporal, 1s Bonum Publicum, and Salus Populi: And therefore 
when any Law, made, is found at any time to contradiQ that 
End, every ſuch; Law muſt at'that time be voyd inits ſelf, or 
there muſt bea Power ſomewhere*to | ſuſpendor dif penſe with 
ſuch a Law, for ſo. long time-/as it appears to contradid that 
End for which ſuch a Law was made; for res nolunt male Agi: 
Andthf I mffioh,- -Good/and mew 'of the People ealiſt and 
_ will bepreferred, 5 4 5 | | $0] | 


Note that this 3s [/ ſure a Principle, That even Magna Charta 
it ſelf, the greateſt Darling of all our Laws, hath always 
given way to iti Anll err thawgh our Khrg havgre- 


; L rivet th es b w3 9g rally from p tang any 
# mE =D pins W971 bn mpoſi po houſes 10 bf ſes 4 ping oy 


to be Imported or 
5 þ Tet our Tugges. hawe reſolved,” That f or the Common-Good, 
is , A, r/o ve la BF op; pore rape King may Control antl Suſpend this Law, as in Caſe of 
091 0 S Fx Trepoſetion: put in' for aigh # P. arts por onr Merchandiſes to 
2 of nat er {\ the Pr Prgntice of our Tratle, the K; ing to \enforce an —_ 
17 ad) ca Won 9514 there,' and to make an Equality for the Advancement i 
| GL cafe ho ty 49 Trade, may. tr" Iipoſttions upon their Merchandiſes ** | 
ods oy per ts þrofer'Sb alſo, Though "by Goes, ol \Charta it be generally free for 
ox of $644. 'every' Perſon;. wh! omodity, not- expreſly prohibited by 
[ © ſome particular Law, tb $0' ont of England in Order to Trade, 
net the Kmy may in the time of War; reftrain all' Merchants 
from going" out of England, or in the teme of Dearth, -from 
F 1 I/ \"Expopti ng ſuch C ebodities ( otherwiſe not probibited Y of 
13 OPP0/A ft (eqns * Whrelthere #Deet arth- in Ris pron __ lib. Sh bows 34: 


i 


i'vi. That Neceſſha eft Les: temports, 'Neeelſity is it- ſelf a 
146: - whenever it happens, and' for the time that: it continue, 
i is Abſolute and above dlt-P-aws. ' This Law commands that 
-Aothority,” which hath the Right of Diſpenſing with Laws, to | 
exerciſe that Right, And if That Authority will not do it, This 
Lawalled "Neveſſty will it ſelf exerciſe that Right. ey; lb. 12. 


__ 


Note 


"* 
£& 


T2 


Note when Neceſſity requires, not only the King, but every Sub- 
je& may. come upon my Land and make Trenches, and Bul- 
works there, for defence againſt an Enemy,. or pull down the 

' whole. Suburbs, or any part of a City for the ſame end, or pull 
down or blow up any Honſe or Houſes in a Town, to ſecure the 
reft from Fire : Notwithſtanding all the Laws made for the 
preſerving of Property. Coke lib. 12. fol. 13. 


VII. Fhat it is impoſſible for any Law-makers, who are mere 
Menand no.more,& who'have no Pretence to a perpetual Divine 
Affiſtance in the making of Laws,. to fore-ſee all particular Miſ- 
chiefs aud Inconveniencies, which may happen in particular Cir- 
cumſtances, by or from the makirſÞ of any Particular Law. Coke 
lib. 11. fol. $8. * 8 | 

VII. That for the Reaſons before-mentiond, of the Impoſli- 
biliry:1n Law-makers of fore-ſeeing all Accidents, and Emer- | 
pencies, 'and for: complying with Neceflity, and providing for | 
lick-Good in all Occafians, and the taking Care of the Safety {here yup 2 
of the People, there muſt be. ſome Power always in being, to /w 75, 
Suſpend, or Diſpenſe with ſuch Law, or Laws, as Publick-Good, PMs bis ferret 
the Safety of: the People, 'or::emergent Neceſlity require, atany «cl wh any tae 
particular; Time;: or in any: particylar Circumſtances , to be Kuppt 4 oxjt uy of 
Suſpended or Diſpenſed with. 'i.. 11 «74 Jules) 6/414 
- | » IX. That the Power: of Diſpenſingiwith Malum Probibitum, 5 1g 
is of Right, and by our Law, in our Lord the King. Coke. tb./1 1. 4/7 ” 


F 
- 


fol. 88. For when a Penal Statute is| made' for the Publick. | / Mi 


Good, the King (| as the: Head of the 'Publick - Good, and the £5 G fas 4 / 
Fountain of Juſtice and Mercy )isby the whole Realm intruſted, open nr le 4 
and particularly as to the Power of Diſpenſing with it. Coke | | 
lib. 7. fol. 36. | 
X. That: this Truſt, and this Power of Diſpenfing with Penal 
Laws, are inſeparably united anto che Royal Perſon of the King, | 
That: he cannot transfer, give. away, or ſeparate 'the ſame from "i 
himſelf; conſequently ir is inherene in! his Royal Perſon, that is, Arr. A P 2 | 
in his Crown, Coke lib. 7.-fol..36. Reported as the Reſolution { .,,t yr *® 
of all the. Judges of Engladd.,” i FOO Hecaufe 
XI.'The King cannot. by. his Grant,-not yet by A& of Parlia= ',,, 1 / Jonas 3H HE 
ment, Bari himſelf, of any thing-which' is inherent in, and'in- /, ,, £-> j Jus 
{eperably; annexed unto; his -Royal.'Perfon, for that in ſo doing naw pr Fa 4, | 
he. ſhouldiceaſe 1g/be;King, and conſequently Change and Sub» ©/ , ,. 4-5; 
vert, thei Government, which:our Law: allows noe... +» - 4a /an) Franks 


A 2 Note ” <& Ort CeO, 
= CC 
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A Note this is proved bn ſbſtance by 2 
"78 4 , + dhyreed in Calvin's Caſe, Coke lib." 7. fol. 14. The Cafe was 
* nd /«/ thus : Inthe Statute 2:3. H. 6. Cap." 8. it was Enatted under 

\ great penalty, That wone- ſhould ſerve the King as Sheriff of 
{ fo Y 64 : 30 - LE & & one Connty above owe Tear, And that if the Kine, by any 
) 1H EL Non obſtante, ſhawl diſpenſe with that Statute, fach diffen- 
/ 
1 v7} p 5 1 U3 foo Wfation ſhould be void. .\Vet it was Adjudged, That notwith- 


(by i. A 4 Jo Py ftanding that expreſs Clanſe, and even againſt it, the King 


AD / ki, At wt ; might aiſpenſe : And the reaſon given was, Becauſe the' King 
; Bad a Right, by the Law of * Nature, as King, to the Service 


-.i! * of bis. Subjefts. And ſuch Right, being inſeperably annexed 

to, and inherent m bis Royal | 24 that AG could not Bar 

| the King of the $ erce his Subjefts ; Every SubjeS being 
bound by his Natural Legeance to ſerve the King. © 


H. 7. fol. 6. Cited and 


Xl. That ( therdiia ) when ever the King, to gratifie a 
Parhament, doth Conſent in Parliament to any Law, by which 
he ſeems to ſtrip bunſelt of, or depart from, any oy 4 
F447 a) az: Right, which in truch is inſperable fromhimas King; Or 

£f «4-2 </ the King in Parliament,” or otherwiſe by any Declaratory 
"4 eu 2 þ L; Words or Speeches, | ſeems to relinquiſh fuch Right ; ſnchCon- 
Sb fenc to fuch Law, is no' more than an Agreement on his! part, 

» 66 KS | «fro to ul not to uſe that Right ordinarily; but 'only (in Extrai 
&, when in his Princely Wiſdom he ſhall find it fecel- 
fary;.and for Publick Good.” But this Bars him not. to ule this 
Right again, when he: ſees. juft cauſe to to do, nor'can any de- 

| claratory words ſpoken' by the King,' or his Afſent incerted into * 

an Act of FEAT Eltoppe: the {ng in any Caſe of this 


Nature. | | 


"A 


'--»Phis'Gronitd being+eſtabliſhed, all the ditfiouſties aire 
Parhkamencs; ra BgRs to entrench; upon; the Crown, and N, 
the frequent Charges! of Breach- of” Promiſes imputed eo onr 
Kingh arc are ſolved and tall-eo nothing, nor wit;-rhere -be/'a 
more ute” of that Engine; xiade-uſe of-ſo \unhappily by the ad 
 Uſurpers, of wounding the King, through the-pretence of re- | 
aibvidg Evi. Counſellors, *wheh over the King ſhall think fit to 
zeallame bis Right: in Fxcrdordinaty emergent Occaſions, after 
having agroed by Adtof Partamenty or by any'-other publirk 
ay, not romdke uſe of that Right ordinarily.” Itbeing clear 
oy this Ground, you A Parliament, offering a Bill to the 
King, l 


(5-9 
King, which {cems ro«take: from har fuch a Right, hath not in 
Truth any Deſign in it: to: prejudice tthe Crown. \» For then ia 
Parliament ſhould do wrong, whichithe Law allows nor. to ſay, 
nor is ſuch a reaſſuming the Exerciſe of ſuch a Right, a Breach 
ok; Promiſe: in, the King;\bur a making uſe of the: Condition'im- 
 plyed- inghis Agreement; as:to ſuch'a\particular Caſe, andin ſuch 
preſepe Circumſtances 3»; Otherwiſe che King ſhould be-{aid to 
do,frong, which our Lawaalſo forbids us to om Andal| thoſe 
Judgements;lind\Reſolutions of our:\Judges, which confirnvit-to 
us, That the King hath fuck Rights, -and which have-allowed. 
the Excredeat fach Rights. (notwirkiſtanding Ads of Parliament) 
would. be infringed, and; become Fg and cone 
the; whole; Fratneiof, 0ur;Laws unſettled; i hh 
Theſe Rules before layd, or ſome ociee o& the like nature, 

which thoſe who are learned in our Laws agree upon among 
cheyaſelves, have been.of-(o great force; \that.inall Ages, thoſe 
who have been otherwiſe: the greateſt Oppoſers of the Prero- 

atiyes of the Crown, have neverthele(s always Agreed; That 
I King hath. a; Power inherent imihim; and inſeperable-from 
his Royal Perſon, to diſpenſe with:Penal Laws, as to particular 
| Perſons. Bur! feveral do.:deny, 'That His Majeſty hath any 
Pawer.in.himfelt alone, to: diſpenſe: in general, with a Penal 
Lazy; or to ſuſpend in general the Execution of ſuch a Law: 
Though others do very ſtrongly Affirm His Majeſty. to: have 
this-Power, and. do conceive, that upon the Grounds | before 
laid,.-all Objze&ons. which are . commonly % againſt this 
Power, are dearly Anſwerd and prevented. 

Thoſe who maintain the Affirmative ithis Point, do at all times 
declare, That:itheir Affirmative is: not/ intended of a General 
Power, in the-King;. to ſuſpend all Penal Laws in general, at 
his pleaſure; to: the prejudice of the' Publick,-and without juſt 
Conſe - Suchi-a Power being} againſt the Grounds before laid, 
andnever claimed by any King of Ergland: : But that which 
they, affirm. is of a Right bounded-within the true, juſt;:and 
agreed Definition of: a Diſ petſation;: mention'd. as the fourth 
Ground before aſſerted. .', And therefore' when: they diſcgurſe 
the point, they ſtate and divide the Difficulty i into thee follow- 


ing.Quyteſtions, .Cviz. )” 


Queſt. I. \Whether the Legiſlative Power may not poſſibly make 
for nel. 4 Law, as it; reſpe&t if, ime, and _ Circumſtances, impoſ- 
fible 


| C6 ) 
| ſible to be fareſeen, may prove inconvenient to the whole Kingdom, 

or a great part of .it ? And if the Affirmacive i in this Queen 
be True, which they hold, Then. | 


Queſt. Il. Whetber in | caſe of ſucb a a Law ade is he not 
ſome Power, aud is it not abſalutely neceſſavy there: Joould be ſome 
Power, always Viſible, and: in Being, to: diſpence with, and 10 
ſuſpend the Gael Execution of ſuch « Law, Neceſſuty end Pub- 
lick, or: General Good requiring it ? In this they! allo hold the 
Affirmative, which it i _— Then - 

II. Whether this Power be in the King, or -any hoe 
| elſe, "And where elſe ? Or mpether it be in the King, ' with ſome 
other, And with whom a Andi in this they hold Thar it is im the 


King ſolely. 
For Proof of thei Aﬀfirmeive to the firſt Queſtion, they ſo 


L. It is dead by the Seventh Ground before layd. n. By 
what is:obſcrved upon the Fifth Ground, even Magna Ch 
rigorouſly: inſiſted on, according to the Letter of it, would be be in- 
convenient, and againſt Publick Good; III. There are many 
Ancient Penal Laws, which chough n ver Repealed, yet arenot 
put in Execution. Becauſe though Neceſſary when they were 
firſt made, yet now Obſolete in reſpeR of. Time, and|other 
Circumſtances, not foreſeen, and impoſſible tobe foreſeen,when 
the ſaid Laws were made. IV. It is ordinary for the Legiſla- 
tive Power in all Ages, 'to make ſeveral Penal Laws meerly 
temporary, and experimentally, to the end that Experience may 
ſhew whether they may- conveniently be continued or nor. 
V. The late Ads of Parliaments made, | for Encouragement of 
Navigation, and touching Cart-wheels, being Fenal Laws, made 
by this preſent Parliament, does dearly prove this point. The 
firſt had Inconveniencies not foreſeen, and only appearing when 
we made War; The other had ſuch Inconveniencics not fure- 
_ the Law-makers that had it been put in —_—_— all 
d Trade had been deſtroyed. 


Por ©: 69 of their Affirmative to the Second Quefin, Fu fay 
L It is proved by the Fifth, Sixth, and Eighth Grounds be- 


fore «hi IT. To deny this, would be to Charge: our Laws 
| with 


|: UB) 
with the higheſt dele& imaginable, ior to grant ( as they do). 
That the Law. bath provided a Fountain of Merey always vifible 
and'in being;:.to take care. 'of private ayd-particular: Perſons, 
and to diſpenſe with. Penal Laws, ,2s, to fych, when Neceſſity 
requires, and ;to deny that the Law hath provided any Fountain 
of Mercy. always -vilible, and jn Being, [to take Care of the 
Publick, arid to provide.for the Satcty, of, the People when Ne- 

flity: requires, would þe to. charge our Law with. a greater 
ce& chan-over any yet ohargedit with. . IT. That ifno ſuch: 
Pawer-had heen, all Navigationas to Trads, mult have forally, 
or at leafi focia great part have ceaſed during this preſent War, 
for wansiof Mariners, and all our Ialand-Trade muſt have 
ceaſcd from the time:of the making of the A& touching Cart- 
Wheels for-want of Carriages 3. and De Witts deſigns ( for 
ought we know } might. have been effeQual to have engagec- 
us in a New War at home, and to have Provoked 'our Non” 
Conformiſts into a Rebellian ( in which they would moſt cer 
tainly have hcen aſſiſted with all neceflaries from Holand ) fo. 
the reſcujng themfelyes from the Inconveniencies which they 
pretend they. lye under, : from the Penal Laws made againſt 
them, if there had not been 8 Viſible, Power in Being, to avoid 
the Danger then threatning us ( and not foreſeen by the Law- 
makers) by ſuſpending the Execution of thaſe Laws, . 


For Pr of their Afr wative to the Third Queſtion, and 
w4 Ar they hold therein, they ſay : 


T. It is proved by the Niath, Tenth, and Eleventh Grounds 
before layd, 1. There. is no ether Power always viſible, and 
in being, which dath ar can pretend with any colour of Reaſon, 
to have this Right, befides the King alone, II]. To plage this 
Power in any other, without the King, would be te make thar 
other, King. And to place 'it any where, then in - the King 
alone, ſo as to make ſome others to be ſharers in this Power, 
were ta. make thoſe others, ta he {harers in the Higheſt Ad of 
Soveraignty, and conſequently 'ſharees in the Crown ; which 
would be -whally to change our Government, and to alter our 
Laws, and _—_ ay all our- Liberties and Pro- 
perties, which cannar| if avy Principles be admitted in 
alteration of our Laws, [ak — And it is —_— 

B 2 calon 


| 68) 
Reaſon, that the King cannot commit the power of his 4 
concerning any Penal 'Statute to' his 'Subjefts, Cokelib. 7. .fol. «37: 
IV. Our Kings have alwaysuſed this Power, and'our | 
approved the Exerciſe thereof 'to be agreeable with'our Laws; 
+ as 1s proved in'the' Groutids: before layd. '' And though it be 
true, that ſome Ancient Laws'ſcem ſuſpended by-: 2 diſ-uſance, 
and a ſeeming tacite/Conſent of the 'whote Kin , Kidg 
Judges; and People, yer that was in'trath the” uſpend' oni.of 
_ the King alone. - For -thoſe Laws were. ( when/once made-Þ 
the King's Laws, andthe King'\was the" only.:Perſon rruſteÞ 
wich chews,” he might have purt>them 5n/ Execution; and com- 
manded this Judges"to ſee theth put in Execution, if he had plea 
fed; and his Judges would not 'have"taken-upon' them to lays 
That they the Judges, or, That the People, had thought 'fic ts 
ſuſpend aheim: by common ov Re 1 and therefore they, ou 
Sofpended.'- 

In ſhort, thoſe whis do maintain theſe Ademitives In all 
theſe Queſtions, and inſiſt upon the- Grounds, and Rules before 
layd; doyfor farther clearing of the matters'in debate, humbly 
offer thefollowing Oifes to''Confideration, as concieving the: 
Sefuriors. .of thein may ſertle'the Point. Ic : 


L Shracke a Diſtreſ taken upon that Branch-of the gli 
of 14. Car. 2. cap, 6. which relates to the breadth of the 
Weels of Carts, and Waggons,and the Execution of which 
Bratich was ſuſpended ' by” His Majeſties' Proclamation, 
Would the Judges juſtifie this Diſtreſs or not ? If they 
did, in purſuance'of the Statute, and diſ-ailowance of = 
Fower of Suſpenſion, the -Conſequences would be; That 
they would hereby deſtroy the jure part of In Land 
Trade of the Kingdom. If they: did not 'allow the Diſtreſs ; 
but agree the AR to be lawfully Suſpended by the King's 
Procktization iſſued forth ina Cale where ſo great'a Ne- 
ceffity required; for the Publick Good : Then all the three 

. _ Afﬀirmatives upon the aforeſaid Queſtions are ſettled, with 
> this" Addition ; That the King may'diſpenſe with a Mabure 
"vi "Prohibitum, though it be' (as it 'is-1n' the Caſe put ) 
> adjudged by At of Parliament a Common Nuſance | And 
"+ * may dſpents with a Penal' Law, though the Forfeitures 
\ (as they are ;in/ithe Caſe put ) be'not given |to the 


King, *but" to others, as/4n} this Caſc,.'to the Surveyors 
; of 


[9] 


_ of the High-Ways,. the Poor, and the Profecutor. But | 


I. 


if the Judges in this Caſe, as it is here put, ro avoid the 
difficulty, ſhould refuſe to allow the diſtreſs upon ſome 
other Reaſon, as rather taking upon themſelves to ad- 
judge the Ad of Parliament, as to this particular Branch, 
to be void, then to allow the King to have Power to 
Diſpenſe wich what an AQ of Parliament adjudgeth to 
be a Common Nufance ; though the whole Kingdom be- 
lieves that his Majeſties ſaid Proclamation, was the ſole 
Cauſc, why there was never any Execution of that 
Law: And that ro man was ever proſecuted upon 
that Branch, becaule'a]l men generally admitted that the 
King had diſpenſed with it, and had a power ſo to do; 
And conſequently, That the Judges never had an Oppor- 
tunity to Repeal it, by their judgment: yet if the Judges 
ſhould in this Caſe proceed this latter way, or any other 
way, rather then ro Affirm the King's Right ( tor Reaſons 
beſt known to themſelves ) there would be then: no: more 
gained by this Caſe,' then, A Law may: be made by the 
Legiſlative Power, which may be very inconvenient to the 
whole Kingdom, And that in ſuch Caſe, there muſt neceſſa- 
rily be a Power ſomewhere, either toſu{pendits Execution, 


or to Repeal it totally by adjudging it to be Void. 
And then the next Cafe proceeds thus : 
Suppoſe a Law made under the penalty of r00/; to the 


Proſecutor ro his own Ulſe,, That none ſhall ſerve His 
Majeſty, either 1n his Navies at Sea, or in his Armies at 


| Land, or bear Arms.in the Mulitia in any' County, except 


he firſt take the Oaths of Supremacy, and Obedience ; And 
take the Sacrament of the Lord's Supper according-to the 
Form uſed in the Church of England :: And Abjure Tran- 
ſubſtantiation. This Law being made ; Suppoſe France 
and' Holland ſhould Unite their Forces,” and. make -@ pre- 


| ſent War upou His Majeſty «+ \And ( the more T0: diſtra@t 
.. us and raiſe Diviſions amongſt us _) ſhould publilhtbeir 


Placaet, and promiſe a general Toleration;toallin England, 
in point of Religzon, and the Enjoyment of their Ancient 
Laws ; - if the People of England will fit ſtill and a 
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take up Arms ; many inExgland who are willing to Alift 
the King in this Exigency, dare not bear Arms becauſe 
they cannot comply with what the aforeſaid Law requires. 
Many who can comply with this Law, refuſe ro comply, 
and conſequently pretend they cannot comply, and there- 
fore that they dare not bear Arms. But their true| Rea- 
ſon is, That they know they can have no Toleration in 
the buſineſs of Keligron, ſecured unro them by the King ; 
And they hope the Enemy, if they overcome, will tor 
their own Intereſt ( at leaſt |) make good ther Promiſe. 
The reſt of the Nation are not able to Defend the King- 
dom. Now it is demanded of the Judges: May the King 
in this Exagency, Diſpenſe with this Law, and ſuſpend all 
the Penal Laws in caſes of Religion: And beth the King a 
Rzght to. do this. If he cannot, Then clearly the Crown 
and: Kingdom mult be Loſt, becauſe our Law 1s in ſo great 
a Point defefive. If the King hath Right todo this, tho' 
no: part of the Penalty be by this Law to. the King but 
all-co the Informer ; Then, put the ſame Cafe yet farther, 
And ſuppoſe the Malum Probibitum in this Law, were by 
this Law adjudged and declared to be a common Nufance : 
Nay ſuppoſe:it were adjudged tobe Felony or High Trea- 
ſon. Hatb the King in ſuch Caſe, a Right to Diſpenſe, and 
3s not the King the ſole Fudge in this Caſe of the Neceſſuy, 
and of the Publick Good © Or 3s the King to Call a /Parlia- 
ment of neceſſity to. judge" in the Point, and fo hazard the 
Rain of the whole in expecting the meeting of a Parliament ? 
Or muſt be Conſult the Fudges, and be bound by their Opinzons 
in ſo great an Affair of State, Neceſſity, and the Fublick- 
Safety Ir is conceived the Reſolution of this Cafe will 
put an end to the whole Doube. | 


Againſt theſe Affirmatives, ſeveral ObjeQions are [uſually 


made, which are Anſwer'd' thus - 1519 


And 


Obje8. I. That the King by bis Coronation Oath,” and by feveral 
Promiſes, hath pleaſed to bind bimſelf td maintain all the Laws. 
fence all men agree, That Almighty God can bind himſelf 


by bis Promiſes, it is unreaſonable to ſay the King tannot bind 


Anſw. l. 
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Anſw. 1. This ObjeQion if it proves any thing, proves to0 
much, for it is as ſtrong to take away the King's Power of Par- 


doning, or of Difpenfing with a Penal Law, asto a particular 
r{on, as to take away his Power of Diſpenſi ing in general. 


Buc the Objectors Grant, That the King hath the former Power - 


inherent in him, notwithſtanding theſe Promiſes and Oath, and 
that. no ConſtruCtion ſhall be made of them, to bar him from 
Pardoning, or from Diſpenting with particular Perſons ; there- 
fore no Conſtruction ſhall be made of them to Bar him from 
Diſpenſing generally. Secondly, There is no Conſtruction to be 
mede-of any Promiſe of God, to bind his Divine Majeſty to 
ceaſe ro be Good and Merciful ; Becauſe thoſe Attributes are 
of his Efſence, and ſuch a Fromiſe, would amount to a Promiſe 
to ceaſe ro be God, which God cannot ceaſe to be, and there- 
fore cannot be intended to bind himſelf ro ceaſe to be. So 
neither ſhall any Conſtruftion be made of any Oath, or Pro- 
miſe of the King, 'to bind the King to ceaſe to have the Power 
of Mercy, becauſe it is of the Eiffſence of the King : And it 
would amount to a binding| himſelf to ceaſe to be 'King, which 
he cannot bind himſelf roceafe to be. Thirdly, 'This Right of 
Diſpenſation is a Law in its felf, and (s neceflary and funda- 
mental a Law, in order to the Publick Good, That without it; 

and-without the Exerciſe of it, when' the Common: Good requires 
It to be Exercifed ; The: Kingdom: cahnot be, and the King's 


Prerogative is Law. Therefore the King's Oath and Promiſes 


to maintain the Laws, bind-him»to2maintain | and exercilc rhis 
Righe. And to put ſuch{a/ Conſtrudtion upon the faid Oarh 
and: Promiles, as " ſhould bind che: King: not co uſe this Righi 
were to bind the King to Break and+to Violate the Eaws, 'and 
to neglect the Safety of the Kingdom. Nay, for the King not 
to exerciſe this Right, would be to Violate his Oath-and Pro- 
miſes, and ta break the Truſt repoſed in him; by the . whole 
Realin; when'thoy make a:Law andentruſt hnn with it; \agthe 
Fountain of Mercy, and, Head of tht Publick:Goed:: And' to 
fruſtrate the Chief End of all our Laws. Fourthly, The Ob- 
zecuon is therefore grounded upon-a miſtake'of i the Queſtion ; 
For! no-man wilt'or dared tay, That the King. is: hound-'rQ) cn- 
force:the Execution of \2!>Penal Law; co thei prejudice de” 
whole: Td 'of of a = nocabls ae por 
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ObjeR. II. That all the Fudges, and all who are in the Commiſſion 
the Peace, are Sworn to put the Laws in Execution ; But if 
the King ſball be ſaid to hawe this Power, he ſball bave it in 
his Power to make all theſe Perqur'd. _ 


Anſw. 1. This ObxQtion, as the former, makes as much againſt 
the King's Power of Diſpenſing as to particular perſons, as a- 
gainſt the Power now affirmed, and fo it fights againſt the Ob- 
zeQtors allowed: Opinion, and proves nothing. - Secondly, The 
Right, and Prerogatiye in diſpute is a Law, ſo theyarc bound by 
their Oaths to ſubmit to it, and maintain it. Thirdly, ADiſpen- 
ſation in our Caſe is in the nature of a 'Temporary Repeal of a 
Law, for it is a laying it to Sleep for a time, in a Legal way ; 
conſequently there is no more Obligation from the Oath ob- 
jetted, to put a Law in Execution, during the Time that the 
Execution thereof is by a Diſpenſation Legally Suſpended, 
then there is to put a Law in Execution after it is Repealed. 
And to do either, would be againſt the Oath objected, becauſe 
it would be to'AR againſt Law. Andif this be denyed, it were 
worthy Enquiry, Why the Judges, who are bound by Oath, as 
is objeed ; and who: ſometimes affirm themſelves obliged by 
Oath, to give the Laws in Charge in their Circuits : do never- 
theleſs forbear to give in Charge, or put in Execation, ſeveral 
Obſolete and Antiquated Laws, which have never been actually 
Repealed by the. Legiſlative Power ; but only Suſpended by 
the AQ, or by Allowance:of our Kings ( who might have en- 
forccd the Execution| of them if they had pleaſed ) and by the 
Conlent, and: tacite Agreement of our Judges, and whole King- 
dom, taken to be ſuſpended. 


ObzeR. II. If this Power be allowed 10 be in the Kang, he may 
by Virtue of 'it Suſpend all our Laws, and even Magna Charta - 
itſelf, and then farewell all our Liberties and Properties. 


- :Anſw. If this Objedtion be not grounded upon a Miſtake of 
the Queſtion, it-ſigmifies nothing, the Right aſſerted is a-Righr 
of Difpenſation, - P=blick, Neceſſity, and *Publick, Good requiring 
It. .Tt'is proved by the' Fifth Gronnd: before- laid; and the In- 
ſtances urged, to prove that Ground, That Magna Charta hath 
been, and may be Suſpended by this Right, when Publick Good 


re- 
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| requires ſuch Suſpenſion. And what matter is it, how man 


Laws are Suſpended at one time, for Publick-Good, whichis the 
End of all our Laws ? Here is no other Righe pretended to be 
maintained in the preſent Diſpute ; But -whar is for Publick- 
Good, and the Conſervation of our Liberties and Properties. 


Objea. IV. The Allowance of this Power to. the King, may be 
Dangerous in its C onſequence. For in Effe® it makes him ſole 


Fudge in the Caſe. And thei be may uſe this Power by —_— 
to the prejudice of the Publick. 


Anſw. If there be any Danger i in making the King Judge i in 
this Cale, And that this Danger be an Error, it 1s not the 
faulr of thoſe who maintain this Right : Bur of the Law which 
declares this Right tobe in the King, and of the whole Realm 
which entruſts the Power of Mercy in the King. The ſame Law, 
andrhe ſame Realm entruſts the King with rhe Sword of Juſtice, 
wich the Militia, and with the Power of Peace and War ; yet 
the Law was never blamed in theſe points ; nor ought the 
Kingdom to be charged with Folly, or Imprudence, for theſe 
Truſts. Certain it is,” theſe Powers, and theſe Truſts muſt of 
necellity be in ſome Perſon/or Perſons, alwaies Viſible, and 
alwaies in Being.It it be in One Single Perſon,he is & muſt be King; 
If in more, then we muſt change our Goverament and Laws : 
And how lafe that will be for our Liberties and Properties, is not 
hard to judge. The ſame Law that Entruſts theſe Powers in 
the King, knowing him to be a Man, Entruſts the Legiſlative 
Power in the Parliament, which is compoſed of Men, and the 
whole Realm Conſents to theſe Truſts, This is the Conſtitu- 
tion of our Government. And-as our Law Affirms, - that this 
Truſt as to the Legiſlative -Power, will not be abufed, and 
therefore ſays pollitively, That inthe Exerci(e of the Legiſlative 
Power, the Parliament can do no wrong. The Law implying 
the Conſent of the whole Realm ro be included in what they 
do? and conſequently, That none ſhall be ſaid to be wronged in 
what they Conſent ro. So the Law, and the whole Realm, 
conſenting to Repoſe theſe Truſts in the King, the Law affirms, 
and the whole Realm believes, That thefe Truſts will not be 
abuſed; and therefore the Law ſays, That in the Exerciſe of 
zhele Truſts, the King can do no wrong : The Law mplying, 

D tne 


(14) _ 
the Conſent of the whole Realm tro be. included in the repoſing 
of theſe Truſts in the King, and confequently to be included in 
what the King does in the Exerciſe and Execution of theſe 
Truſts; and conſequently, that none ſhall be faid to be wrong'd 
in what they Conſent unto. And in Truth onr Law fays, the 
King makes the Laws, and is the ſole Judge even in Parliament, 
and the Lords and Commons only Affent. And the King is 
ſolely intruſted with the Power of Judging, and that he hath 
no Judge over him. | 22. Ed. 3. fol. 3.. 


Obje&. V. If this Right may be allowed, the King may Licence 
a Common Nuſance, or Felony, or High-Treaſon. 


Anſw. The Queſtion 1s only touching the Licenfing of a thing 
which in its own nature is indifferent, and if not prohibited by 
a Law, might be honeſtly done, and becomes an Offence only 
by being prohibited, and becanle it is prohibited by a Law 
made for Common-Good. And this being the true ſtare of the 
Caſe, the Objection is fully granted. The King may Licenſe 
the doing of a thing, Common-Good, and Publick Advantage 
or Neceſſ#ty, requiring the Licenfing of the fame, ( regard be- 
ing had, to particular circumſtances of Time, and other Reaſons 
of State and concernments ) which by Law, was made an Of- 
fence, or Common-Nuſance, or Felony, or High-Treaſon. And 
this is ſo far from being a prejudice or miſchief, That it would 
be an Inconveniency not to have ſuch a Power ſome where. 
This is proved by the Fifth and Sixth Grounds before layd. 
And for farther proof, there is one inſtance amongſt many, in - 
the Books. 11. H. 7. fol. x1. Bro. tit. licences. 24, Where it is 
Reſolved, That whereas the Coyning of Money was an indifferent 
thing in it ſelf, And might have been pradtiſed by every man, that 
pleaſed, nntill it was made an Offence by Law : { which makes it 
High-Treaſon _ The King may Diſpenſe with that Law, and 
licence the Coyning of Money. This is an Inſtance of the high- 
eſt nature, (wiz.) of a Malum Probibitum made Treaſon. And 
therefore other Inſtances are needleſs. | 


ObjeR, 
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Objeda. 6. Tf thit Right be allowed, where the Penalty for 
doing a MaJum Protibitum 75 given to tbe Poor, or the Profies 

. tor, and not to the King, the King fhall have power to Deprive 
the Subje& of what the Law gives bim, wbich will be a Wrong ; 
and the King can dono \ Wrong. 


Anſw. This Obje&ion, as the former, is vrounded i upon 4 
miſtake of the Queſtion, . which is.on of Dilpenling Pro Bono 
Publico, in Caſes of Commen-Gaod, and Publick Advantage, or 
Neceſſity,” ſo that what at, 'therime of making che Law, which 
made it an Offence, was fit for the Common-Gaod to be prohibi- 
red, ar made an Offence, comes at the Time, and in the Cir- 
cumſiances wherein 1t 1s Diſpenſed with, tobe a Common-Good; 
and conſequently necellary ro be hoenled,:* So that admitting 
it were a miſchief to the Proſecutgr, or .to.'the Poor of ſome 
Pariſh, to be barred of the Penalty: given by.the Law; z yet; to 
the Publick it would be ;an Inconveniency, not . rg have that 
L icenſed, which Common-Good requires to have Licenſed. And 
the Row, Rule of Law requires, That a private Miſchief ſbould 
rather be ſuffer d, them a Common Inconvenience : Conſequently 
by this Right enerciſed, the King does no Wrong. Far to: pre 
ter Publick-Benefst, before the private Gain of Informers, who 
are the Peſt of the Kingdom, or before the Poor of a-Pariſh, who 
muſt otherwiſe be kept by the Pariſh, is no Wrong. Befides 
the ObjeQors grant, That the King, notwithſtanding. this Ob- 
zetion, may licence particular perſons, And they muſt grant, 
That before an Action commenced, the King, after an Offence 
commitred, may deprive an Informer, of what the Law. gives, 
by a particular Pardon. Both theſe Rules are lay'd in the Books 
of 2.R. 3. fol. 11. 12.& 1. H, 7. fol. 3. & 37. H. 6. fol. 4.85. 
And if it be no wrong to Pardon the Offence committed, altho' 
there be no Pretence of Common-Good, upon which the Pardoo 
1s grounded, it is certainly no wrong to Diſpence for Common- 
Good. 
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ObjeR. VII. That there are no expreſs Judgments found in our 
Law-Books to warrant this Right in the King : And it is to 
be preſumed, That it being a Right often Claimed by our Kings, 
and Denyed by the Subjefts, The Fudges, who by their Offices 
are the King's Conncil Learned, would not have left ſo material 
a Point unſettled. | # 


Anſw. T. Suppoſing this Objetion were true, That there 
were no Expreſs Judgments found in this Caſe, yet the Con- 
ſequence doth no more follow, That therefore the Ring hath 
no ſuch Right; then the contrary conſequence would follow, 
Therefore the King hath ſuch Right. For though it Be true, 
That the" Judges in all Ages were, and are the King's Counci] 
Learned; And the Kings of Exgland have always Claimed and 
Exerciſed this Right, undoubtedly they would not have done 
this, if their Judges had plainly told'them, That it was againſt 
Law ; or that the thing had not been clear, in its own nature. 
And if there were no Judgments in the Caſe mention'd in our 
Law-Books, when the thing hath been ſo conſtantly practiſed, 
it rather ſeems clear, That it was fo undoubtedly the King's | 
Right, That no Perſon in any Age ever thought it a Point fit 
to conteſt upon, or to put ir to the Judgment of a Court. 
There-is no diſpute but that there have been many Parliaments 
in former times, who have attempted ro tear many Prerogatives 
from'the*Crown; taking advantage of the Wants or Weakneſs 
of our Kings: And it 1sas certain, that the Generality. of our 
Judges in all Ages; have more enclined to leſſen the King's 
Prerogative, then to deprive the People of their Liberties ; 
either as thinking their own Intereſt concerned therein, as Sub- 


Jeas, or as inclining rather to an Ariftocracy,then to a Monarchy ; 


or rather ( and which is the moſt probable ) upon the account 
of fear of being queſtion'd by Parliaments, knowing well, that 
whenever they did pinch hard upon the Prerogative Royal], the 
Kings were generally Merciful in their own natures, or might 
be prevailed upon by their Courtiers, to pardon and paſs by it, 
and that it was never to be diſpaired but that a way might be 
found to pacific the diſpleaſure of the Prince, who was but one 
Man, and who had no way to puniſh, but only by diſplacing, 
which was ſeldome done for an Error of a Man' | * Kg 

But 
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But that whenever they happened co: fall under the diplexſv 
of a Parliament, upon any jealouſie of advancing the þ 
Prerogative too high; the Excuſes of Human Frailty, and of | 
Ercing, though a real and involuntary miſtake, did as ſeldome 
procure their Pardon, as a like pretence . would preſerve a Per- 
ton from the puniſhment of the Law, who ſhould ſtand Indicted 
before themſelves. For Courts are not fingle perſons, nor is it 
reaſonable they ſhould be, their Conſtitutions being to take care 
that Juſtice ſhould be Executed Tn Terrorem, without Favour, 
or Aﬀetion ; knowing that Mercy floweth by the Conſtitution 
of our Laws, from another Fountain, This is ſaid, ſuppoſing 
the Objection were True. Bur, roajpreg The ObjeQion i is be- 
fore proved [to be. moſt, untrue:by the inſtances pur of the 
Judgments given, touching che Diſpenting | with. Magne Charts. 
Coke, liqg 1 2. fol. 33. 34- The Judgment given in 2 H. 7. fol. 6. 
agreed in Calwin's Cale. Coke, lib. 7. fol. 14: and the Gal « 
Licenſing Coyning. 11. H. 7. fol. 11. 


Object. VIH. That ſeveral Privy Connſellors od Great Men in 
former Times, and particularly Cardinal Wolſey,. and the late 
Earl of Briſtol, have been impeached by the Concurrence of ouy 

.» moſt Learned Judges, for Adwiſing the Ki ge of thzs| [Regh fo 

- -Diſpenſe with Penal Laws. , . 


Anſw..1. It is no Diſhonour to Parliaments; to ſay, Ga all 
Impeachments: even by: Parliaments, are. net; always.guſt yo 
well-grounded,though judged tobe ſoar the time when, 
framed ; an inſtance may begiven inthe deplorable Cal of th 
| Late Noble Earl of Sirafford, Impeached and Atrainted up | 
. by a Parliament, andthat Attainder moſt happily and juſtly.R 
ol 'dby this preſent Parliament. Therefore tf it could aft 
That any Miniſter of Sfate had/at any time;beea impeached by 
a Parliament, for Adviſing any;of;.our / Kings to Exercile the 
Right now aſſerted, /it would no way prove,; That-onr Kings 
bad no ſuch Right by: our Laws. Secondly,, But, there gan be 
no Preſident ſhown, of. any Impeachment;againſt any. one Per- 
ſon- in any. Age,.. by any. Parliament, or any.,other., Juſt;.and 
Legal Authority, tor Adviſing. any.of our Kiags,. co.Diſpenſe 
with any one-or moreof our Penal Laws for the Publick Good, 
or in any Caſe where Publick Advantage or Neceflicy required 
ſuch Deas: Thirdly, As.;to the Caſs urged in Bog | 
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Objetion, they are not to the Point in Queſtion ; The firſt of 
Cardinal Wolſey was as to Licenſes, That he granted Licenſes 
under the Great Seal ( being Chancellor for Exporting Goods 
prohibited by Law, for Advantage to himſelf and his Servants, 
withont the King's Warrunt or Knowledge. Coke, Furisdition 
of Conrts, Tit. Chancery. foll. go. This in truth was a Grievous 
Crime, to grant Licenſes nnder the Great Seal for Diſpenſing 
with Penal Laws, without the King's Warrant or Knowledge ; 
But this very Charge implyes, That this had been no Offence if 
he had been Authorized, by the King's Warrant 'to Seal ſuch 
Licetiſes : And every Merchant knows, That nothing is more 
in praRice, then for the King, 4n ſpecial Caſes, . to Licenſe the 
Expotting of Goods, prohibited by particular Laws, to be or- 
 dinatily Exported. | b 
The Cafe of the late Earl of Briſtol is as far from M Point 
as the former, The Caſe was thus : Fhat Lord had been im- 
ployed by King James as his Majeſties -Ambaſſador in |Sparn, 
to Treat touching the Marriage with the then Infantz ; the 
King- of Spain being Zealous for the Religion of the Church of 
Rome, inſiſted it1'the ſaid Treaty, to procure ſome favours for 
the Engliſh Roman-Catholicks : The. firſt Propoſals, as to the 
matter of Religion, related: no farther then to a Freedom of 
Religion, for the Infantz and her Servants, the Children' of the 
Marriage, and her Ecclefiaſticks and Religious. This could not 
be withotit the King'sparticalar Licenſes : This the King afſented 
to ( Riuſhworth's Hiſtorical Colle&tons. fol. 4.) The King agree- 
m 7, thus far, and the 'Treary being prolongued by many Arti- 
Jaf-delays, The King of Spain urged farther, in favour of the 
Engliſh Roman-Catholicks in general : But the form, and way to 
be left; t6 his Majeſtics Wiſdom and Clemency, that the Mer- 
cy thifight be Acknowledped to come from his - Majeſty. - To 
this the faid King Fames, and his Late Majeſty, 'both Signed. 
( Roſhworth fol. 285. ) And'after all this, King Fames for far- 
ther” 'SatisfaCtion in 'this matter, did" by the Lord Conway, his 
Majtfties Secrerary: of State, by a particular Declaration in wri- 
ting, Signed by the (aid Lord Conway, and Dated Ang. 7. 1623. 
Declare and Engage, That 'Þis'ſaid Majefty would cauſe a preſent 
Suſpenſion #nder his Majeſties'Great Seal, of all thoſe'Penal Laws, 
Charges, and' Forftitures, wherenmo the Roman+Catholick Sub- 
Jeds of bis Majeſty had thentofore been ſubje& ;' and iy the ſame 
Grant, and nnder the'fame Seal, togive a Diſpenſation $14 Tolora- 
HON 


[19] . 
1io2 to all the Roman-Catholicks, His Majefties SubjeSis, as well 
Prieſts, as Temp8hal Perſons, &c. ( Ruſhworth, fol. 288. 28g. ) 
The Marriage not taking etie&, and' Animolitics and Feuds 
happening between the then Duke of Buckingham, and the ſaid 
Earl of Briſtol: the faid Earl after that King's Death, in Parlia- . 
ment impeached, and wrought with the Houfe of Commons to 
Impeach the ſaid Duke. And the ſaid Duke prevailed with his 
then Majeſty firſt to Exhibite an Impeachment againſt the faid 
Earl in the fame Parliament, | thereby intending to make the 
faid Ear] cither to retraCt, or to forbear proſecution of his Charge 
againſt the ſaid Duke; or to invalidate his Teſtimony. And 
true it is,. that the Fifth Article. of the Charge againſt the faid 
Earl was, That he Connſell'd, and perſivaded King ; Ai to Gran, 
and ts allow unto the Papiſts, free Toleration, and Silencing of all 
the Lams enade, and ſtanding in force againſt them. The Charge 
is not, That be Connſell d the King to Grgnt a Publick and Free 
Toleration ; But to Diſpenle with the Laygs For Toleration, and 
Ditpenſation, import no more than-a permillion .to Exerciſe 
their Religion in their private Houtes, agd' to: $uſpend the Exes 
cution of the Laws there mention'd, for ajTme. All whichthe 
ſaid King had power ( in'purſuance of' a. Treaty, and Articles, 
berween Crowns,tpon the breach or-performance of which, Peace 
or War, Common-Good, or Publick-Prejudice depend) to; do. 
But to Counſel a free Toleration, imports an Allowance of Pub; 
lick Worſhip, which as Affairs then. ſtood here, could nat gon- 
{iſt with Publick Peace : : The Temper of this Nationnot engdu- 
ring it, nor could the Papiſts have been ſecured from rl; Rage 
of the People in the Enjoyment of zt,;- And the Silenting ofthe 
Laws might import-a Total Repeal of them, which the Kinp'did 
not. Claim a Right ta do! ofhun{eli.:; So that this comes not tg 
our Poynt in Queſtion : This Lord was nor Impeached by. Par- 
hamenr,' norby! any appearing: Coherence of Judges, yon for 
Adviſing the Kingito Diſpenle with AvyiPenal Law for Publich; 
Good, or where Neceſſity. requited.:',;Byt there #'yet {ſomething 
more in this Caſe of the Earl of Briſtol. The whole Story is 
told at large by Mr. Ruſbworth in the Book before cited : And 
it bad this farther in it, ( viz.) That when the Impeachment was 
brought into the Lords Houſe, the Earl of Briſtol put in his Anſwer 
to it : and as to this particular Article, he firſt denyed poſitively, 
That he had Counſell d any thing in the matter charged. And then 
he declared fully what was done, an1 ſet forth at largethe matters 
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of Fat beſore- -mention'd, as well -as to what was Signed hy King 
James, and his Late Majeſty King Charles the Firſt, as alſo the 
Declaration Signed by tbe Lord Conway by King James his Order. 
So that in this Caſe there are theſe things worthy obſervation to 
the preſent purpoſe, | Firſt, That it 1s not probable but that 
the bid Duke of Buckingham, being the then Greateſt Miniſter 
of State and Favourit to King James, did Adviſe in all things 
which then paſſed in that Affair, and particularly in the Decla- 
ration Signed by the Lord Conway : Bur touching the Lord 
Conway's Signing a Declaration, there can be no queſtzon. Se- 
condly, That the {aid Earl wanted neither Wit, Will, nst Cou- 
rage to Charge the ſaid Duke, as far, and with 'Climes as 
diſtaſtful as he could find any, wherewith to Charge, And 
that he was not fond of, nor any ways obliged to ſpars the 
Perſon of the Lord Coriway, who was the Duke's Friend, and 
muſt have been the Duke's moſt material Wittneſs, ro five him 
in'Caſe the Charge ?#gainſt the Duke had been proſceuted. 
Thiidly, That the Parliament chen fitting, was as diligent in 
Enquiring into Mſdemeanors, as much diſpleaſed with the Duke 
of Buckingham, as little tender of the Lord Conway, as Secretary 
of State; and much inclined to Enquire in relation to the too 
much Adyancing”and'Stretching the King's Brerogative to the 
prejudice of the Subje&, and againſt the- known Laws : 3 as 
( peradventure )) any Parliament that ever Sett in England : 
—_— did Parliament, nor this Earl of Briſto/, Charge = 
againſt this Duke, or Exhibite any Impeachment againſt 
the faid Lord Conway, for Adviſing to Dilſpenſe with, Penal 
Laws; 'nor did this Parliament any way appear to proſecute the 
[aid Farl of Briftol \ upon this Impeachment Exhibited, againſt 
oſt though he was f ereby particularly Charged for thu Ad- 
_ 
This ſeems a very: | eckuble Argument (at leaſt ) to prove 
char both the Earl of Briſtol, and this'Parliament, did Believe the 
King to have this wal which | s here Aſſerted. 
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ObjeR. IX. Thet King James when he Treated in Relation to the | 

| Match with Spain, being demanded to Suſpend the Execution of 

the Penal Laws, then in force againſt the Papiſts ; was pleaſed 

to Anſwer : That it was not in his Power ſo td do, without a 
Parliament. | | | 


Anſw. This whole Objeftion is moſt certainly a miſtake, For - 
it is evidently proved before, what Opinion King James had, 
and how well he was ſatisfied with, and underſtood his Righr in 
the point of Diſpenſations : And. how Wiſe and Knowing a 
Prince he was, all Man-kind is ſatisfied. Therefore if any thing 
were demanded of that King, in tht Treaty, to which his Ma- 
zeſty gave any ſuch Anſwer, as is here Objected ; The demand 
did certainly Extend fo far, as to require a Total Silencing, and 
Repealing of thoſe Laws. In which Caſe his Majeſties Anſwer 
was moſt certainly True. Bur to ſuppoſe that King to have 
given this Anſwer, where the Queſtion or Demand was only 
rouching a Suſpenſion of Laws, and then afterwards, to have 
offer'd, and promiſed a Suſpenſion of the ſame Laws under his 
Great Sea], would be with the. higheſt Folly, Self-contradiQtion, 
and want of Sincerity imaginable. 


Objed. X. That his now Majeſty, in a Speech beretofore made by 
him in this preſent Parliament, did by implication agree that 
he had not, by wiſhing that he had, ſuch Power, as is now in- 
ſifted on. And when afterwards bis Majefty by Advice, took 
upon bim ts Exerciſe this Power, he did again upon further Ad- 


vice wave the fame. 


Anſw: IT. This as well as the other Objections in the Caſe of 
King James, if they were granted as far as the ObjeQtions can 
be puc, Nay if the Caſes were, That King James had, and his 
now Majeſty alſo, paſt Agts of Parliament, expreſs in the point 
to bar themſelves and the Crown of this Right, the ſame muſt 
be only intended, as to the ordinary Exercile of that Right ; 
But not of the Extraordinary Exerciſe thereof, when the Pub- 
lick Good requires the fame ſhould be Exerciſed , which is 
proved by the Grounds before Jayd.” Secondly, And that his 

his; Majeftics 
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Majeſties proceedings are to be thus intended, and not other- 
wife, . is. proved by the continual Exerciſe of that Power in the 
Caſes of Suſpenſions of Penal Laws, fiſpended” by the King's 


ſale Power, and the Suſpenſions never oy wet never 'Com- 


plaia'd of, but ſtill ſubmitted unto,' and admitted as Legal ; 
namely, thoſe touching Nawigation, touching Izrfortation of 


 French-Wines, and touching The Breadth of Cart-Wheets. If the 


King had been really perſwaded, into a real Belief by the miſta- 


ken Adviceofthe Earlof Clarendon ( whoſe Opinion in Law was 


never eſteemed of Venerable Authority |) at the' rime| of *his 
Speaking, which is Obje&ed.. . It is clear by —o 6 m0 oe 
Qice ſince, that he hath found caule to; alter that Belief ;| Arid if 


his Majeſty for Reaſons beſk known to his Royal Self, hath'in 


one particular Caſe, waved the Fxerciſe of his ſaid Power,” yet 
his continual Exerciſe of the fame Right in the other Faft men- 
tion'd Caſes, makes..it. evident, rhat*if is only a wavior-in this 
ſingle Caſc in particular Circumſtances, 'and upon fuch Advice, 
as that he ſtill nevertheleſs thinks it moſt reaſotjable and legal 
to: continue the Niſpenſations, by which his Majefty hath Suf- 
pended thoſe other Laws. And it were Injurious to the Care 
and: Wiſdome of his Majeſties Great Counſel, and to the pro- 
vidence and foreſight| of his Counſel Learned the Judges, to 
conceive, that they do not take the Execution of thoſe other 
Laws to ſtand well Suſpended by his Majeſties reſpeQive Pro- 
clamations, by which, they ſtand Suſpended, whilſt yer they 
have not complained, of thoſe Suſpenſions ; nor prepared or ad- 
viſed the preparing of any Bills to be offered to. his Majeſty for 
* Repealing or 'Suſpending of thoſe Laws by AQ of Par- 
1aMmentr. 


Obze&. XI. That all our preſent Judges, have expreſly declared 
their unanimons_ Opinion in the very point, by giving in Charge 
the Laws intended to be Suſpended by bis Mpjefties late Decla- 
' ration ( which bath been the Occaſsan of the Publick Debates 
touching this matter ) albeit the ſaid Declaration did expreſly 
offirm the ſaid Suſpenfion to be for Publick:Good. 


Anſw. The Proceedings of our Reverend Judges are always 
Regulated by prudent, but ſtri& Rules, and. thoſe Rules re- 
Iateas well to matter of Form, as to matter of Subſtance. This 

- our 
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our Law requires, and by their Oaths they are bound up to 
proceed according to Law : whichis the true reaſon why many 
Judgments given in our ſeveral Conrts are afterwards reyerlſed, 
in Caſes otherwiſe very honeſt-and juſt : Learned Men have 
been often heard ro wiſh, chat Matters of Form might be leſs 
Conſiderable in our Laws ; And that our | Judges of. ever) 

Court of Law had alſo. a Powet to Conſider and Judge alſo of 
Equity in all, Caſes coming before them. Irſeeming very harth 


w 


FD, uch-as do not throughly grafp'the Reaſons of things, to hear 
kT chat an honeſt juſt Cauſe was loft, for matter'of Form, 
ox. becauſe 'of the Errror ot Ignorance of a Clerk: ; -' And that 
Law in ſucha Caſe is one way, and Conſcience and Equity 
another way. And theſe things ſeem oftentimes in particular 
Cales to beyery miſchievous. But when it 'thall be confider'd, 
T hat this way of being tyedclofe, even by an Oath, co ftrict 
Rules, is that which preſerves us from Arbitrary Tadgements, and 
keeps all things Certain, and char many particular Miſchiefs are 
rather to be tolerated, then- the great and common FInconveni- 
encics endured, of Truſting ' any Judges whatſoever, with an 
Arbitrary Power, And that for the Relieving even of particular 
Perſons againſt ſuch miſchiets as may happen from the Choſe 
Obſervance of theſe ſtrift Rules, our Government hath'appointed 
Courty of Equity; No one can reaſonably Complain that they 
are hurt or _Igjured. Now it js conceived, that the reaſon 'of 
this way. of @ocecding n oor Judges in the Poynt 'objeRed, 
was not that they judged the King ro haye no' Power to Di- 
ſpence with Penal Laws, for the Pablick-Good, and when Ne- 
ceflity and Reaſon of State required ; but they were tyed up 
| by their Oarhs, as is before-mention'd: And conſequently were 
bound not only to conſider the {ubſtantial part, whether by the 
King's ſole Power, the Execution of Penal Laws upon Grounds 
, warranted by Law, might be Suſpended ; But they were alſo 
to Conſider the Form and Manner of the King's Executing of 
this Power. And if the ſame Were not done in fuch manner 
as the Rules of Law required, they could not legally be ſo bound 
by it as to be Excuſed from giving thoſe Statutes m Charge, 
though they might otherwiſe have a Liberty ſo far'to comply 
;: with the Publick-Good, and.'with what the King C'whom the 
- Law hath conſtituted Judge of what is fo )' Judged to be ne- 
 ceſlary for the Publick-Good, as not rigorouſly to compell the Ex- 
-.ecution, of what they were nevertheleſs bound by their Oaths, 
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to give in Charge.: - And this is;conceived to be the true Stare 
of the. preſent Caſe urged in, the /Objettion, which rightly un- 
derſtood*makes nothing againſt the King's Right here affirmed, 
and juſtifies the Prudence and High Integrity of the Lords the 
fudges.. The King found it abſolutely neceflary, for Common- 
Good, being to Engage in a nioſt necefiary War, to ſuſpend the 
Execution of ſeveral: Penal Laws : The Reſolution taken'in the 
Caſe was upon ſcrious Debates, had with his Miniſters of State, 
it being purely an. Afﬀair of State, conſequently his Majeſties 
Counſel of Lawyers were ,not conſulted in the Poynr, it not 
being within their Cognizance to Adviſe in Afairs 'of State, 
ſuch as arethe making of Peace or War, @&-c. Nor do they 
think themſelves diſparaged in being omitted out of Conſulta- 
tions of this nature.,, The King upon this Advice reſolves upon 

the thing as neceſlary'; and, finding in common practice, That 
it was not to be doubted but that he had a Power jnherent-in 
him to do this : His Majeſty having formerly Exerciſed this 
Right, in the aforeſaid Caſes of fuſpending the Execution of 
ſeveral Laws made in Relation to Cart-I beels,F rench-Wines, 8c! 

In all which his Counſel of Lamyers had prepared and drawn 
up the Inſtruments,. by which the ſame were Suſpended, and 

no'Complaint or \Exception was ever raken againſt the ſame! 

by any of the Judges, or by the Parliament. The form'of doing 
this was by his Majeſty left to his Miniſters of Sggte, becauſe it 

being matter of State, it lay moſt properly. wit|Mrheir Sphere 
to expreſs the Reaſons which were therein to be ſet forth for 

the doing what was to| be done. Theſe States-men being ſolely 

uſed to conlider matter of Subſtance, and being mere Strangers 

to matters of Form, and conſequently not refleting upon mat- 

ter of Form as necctiary ; drew up. the Inſtrument by which 

this Suſpenſion was tobe Executed by. the way of a Declara- 

tion, and thought the paſſing of that Declaration in Cound, 

by his Majeſty, and the Publiſhing the ſame in Print, being 

in their Judgments the ſole matter of ſubſtance, was all that 

was neceſlary in this Afﬀair. But it happened in this Caſe that 

for want of Adviſing with his Mazeſties Attorney General, by 
whom thoſe Inſtruments were prepared, which ſuſpend the 

Execution of thoſe other Laws, there was ſomething” amiſs'in 

this ; So that it came. not ſo Legally and in ſuch'Form to the 

Judges, as thoſe others did ; conſequently they could not by 

. reaſon of their Oaths, omit to give in Charge the Laws inten- 
| \_ ded 


. 
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ded to be ſuſpended by this Declaration. Yet they took care 
( like moſt prudent Perſons,” and moſt Loyal and Durtiful Sub- 
zeas ) not to prels the rigorous Execution: of any one- of thoſe 
Laws, becauſe the King had declared his R6yal Judgment; That 
the Execution of them was to the prejudice of Contmun-Gvod. 
Nor yet did they proceed to declare any Reafon why they-con- 
tinued to give the' {ame'in Charge, nor to 'dethre any Nega- 
tive Opinon, that the ſame were not Shſperided': Bur lefe all 
men to conjecture from their not prefling the Execution of an 

of thoſe Laws, that the ſame were in Truth ſufficiently Suſpen- 
ded in ſubſtance. And yet that there was ſome Def is the 
legal Form of that Declaration, ſo that they were in their Opi- 
nions not excuſed from giving the” ſaid Statutes in Charge - 
And this was rightly taken by the whole Kingdom; none of 
thoſe Laws were put in Execution,” but Publick, Good wis com- 
plyed with. And clear it'is, the whole Kingdom was thereby 
in the greateſt Peace and Quiet, that it had enjoyed in the 
memory of man : All the Deſigns and Contrivances of the 
Dutch tor putting our Nonconformiſts into Diſotders,ahd break- 
ing our Publick-Peace, were prevented, to their great Aſtoniſh- 
ment and Confuſion ; And out Reverend Judges by this their 
great Wiſdom, preſerved the King's' Honor, conformed unto, 
and complyed with his Royal Intention, juſtified his Right in 
the fubſtantial part of it"; and preſerved themſelves from all 
poſſibility of being blamed either by his Majeſty, or 'by the 
Parliament. And by this are eaſily'reconciled the Carriages and 
Proceedings of the Judges in this particular poynt ; wherein t6 
thoſe who do not conſider things well,- they ſeem' ro have'di 
allowed the King's Right of-Diſpenfing with Penal Laws/"And - 
their Carriages and Proceedings 1n the other Caſes, where the 
' King ſuſpended the Laws relating to Navigation, to Importdtion 
of French-Wines, and to The Breadth of Cart-Wheels ; none' of 
which were ever Executed, or given in Charge fince the Exe- 
cution of them were ſuſpended by Proclamations drawn up and 
prepared by his Majeſties Attorney General, and paſſed under 
the Great Seal of England, and ſo made matter of Record bes 
fote they were publiſhed in Print. 7 Arr? 2 IIQUCS 
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Objet. 2 Xl. ay > our. mgbnp {6 in; F awour. of _ our King 
zpboſe Officers they, were, to haqe conntenanced this Righ Kong 
» that our Parliaments have. been flent without Com placing of 
the Exerciſe thereaf, | os ta particular. Perſons, as not eſtcemg 
38 Ancanwenient ito adinit-the King 4 Power to grati ij e ſi ng P n 
\ feng + yet no Parliament ever allowed the King to hawe a Ri 
. - of Diſpenſug;even as to particular. P erſons, much leſs as to. e- 
. neral Piſpenſatzons : and the Exerciſe ai ſuch a Power mos 
In. a s greg! meaſure render Parliaments 7 | 


4” oy L This i inconveniency bf the King's having this Right, 
as te General Diſpenſations, 4s leſs than his having the- ſame, 
as tg particular Pcrſans.,., Fox ir may bappen, That Dilpenſa- 
tions t particular Perſons,may by the jndureR means of Gifts be- 
ftawed; on the Procurers of them, be, Granted upon falſe | og 
geſtions, and-the- King be deccived in bis Grants of chem, wit 
out.any, Nefaulc in the | King : But general Diſpenſations can- 
not be; ſuppoſed to be made but upon great Advice, and as the 
Effeas = wk of | the. King's Judgment, Thele therefore 


_ by our Law, | ſubmitted; ro. the Judgments of our 


Judges, as being grounded always upon Reaſon of State, Pub- 
and pip of which our Judges never take,upon 
them. to padge; "ut re rely as: to the matter of. Fa, upon- the 
King's Judgment :: particular, Diſpenſations have blen in 
hh ent of our Judges, fo as to judge whe- 

ther- are 3 ke or not, and whether the King were 
georived in his Grant, or not. Secondly, As to the Allowance | 
of this Right,in either Caſe, by Parliaments ; If it' be meant 
Than the fame was not- Originally Granted to the Crown by 
Parliaments; ic is Agreed, for if it were, it might then be taken 
away by the fame Authority, which it is proved that it cannor 
be: But if by. the Objeftion it be only intended, That it hath 
nat-heen admitted by Parliaments, then the Objeftion is denyed. 
a——— pebibaation of the Denyal, as to the King's Right of 
Diſpenſing with particular Perſons; theſe two inſtances will ferve: 
inthe WAR of Parliament before cited, which endeavoured to 
Bar the Crown of the Exerciſe of this Right, it muſt be agreed 
That it was admitted by that Parliament, That the King had 


thier Riphe, otherwiſe 3 ir irha been vain, to provide apainſt the 
=: Exerciſe 


\/ 


© 
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Exerciſe of it, in Diſpenſing with that Statute, nay the endea< | 


vour to bar the'Exetciſe of ar, in.rhat fingle Point, proves, that. 


C7 


chey admitred he might lawfully Exertiſe it as to. other Penal 


'Laws, and that hy veg be might have Exerciſed ir-ſo 
as to Diſpenſe with that Uo, in caſe they took nor care;to bar 
hini. The Statute inreded is that of 2 3. H. 6, c. 8. By which 
it is made Penal for any ohe ro Accept of and Execute the Office 
of Sheriff of one County, twice : And it; is, thereby. expreſly 
Enafted, That every Pardon, then after made for ſu Offence. 
and for ſuch Forſciture, ſhould be yoid, andall Patents-made to 
the contrary ſhould be void ; Notwithſtanding any, Clauſe of 
Non obſtante ( that is any Diſpenſation,) thereig to be contained. 
This clearly is an admitcance, That the King had this Righe : 
Bur. it is alſo further Remarkable upon this,Stature, Thar the 
better to bar the King of the Exerciſe of this ] ight, as to this 
Law, this particular Act gives Power to. the Proſecutor to bring 
his Attion for the Recovery of the Forfeitures in-his own name 
;ntending doubtleſs not to have che King's Name uſe, nd 
thereby to bar the King's Attorney from helping .the 1 Lk 
dant, by a Non onult alterivs proſequi. Yet notwitſtanding, all 
this Solicitude and Care taken, the Law bach agjudged.( 24 is 
before proved ) That neither rhis Ag, nor __ any, ther Power 
whatſoever 3 could bar the King, from diſpenſing with: this - 
Law, nor from uſing the Service of any SubjeR, inany. Off oy 
nor could the Subje& be liable ro any: Penalty, by this or, any 
other Statute, for Serving the. King in any Office upon the 
King's Command. The King being Enricyled tothe Seryice of 


every Subjet, by the Law of Nature, by; which TO ns 
Subje& owes a Legeapice to the King, which R. hes « aRy ae 


herent and inſeperable, they cannot be taken oft by an A 'of 
Partiament. The Second Inſtance for roving the Ki 7 Righe 
of Diſpenſation, as to particular Perſons and. peradventure 
| it may prove the ſame as to general Diſpenſations. alſo.) co 
have been admitted Dy Parliament, is full and expreſs .in the 
Poynt : Ir is Rot. Parl. x. H. 5. 11. 22. cited by Rolle « a moſt 
avowed Enemy to the Crown) Tit. Prerogative {+ Rey, [, 180+ 
the words thus : The Commons progeds That the Statutes for 
woyding. of Aliens out of the Kingdom, might be Execmted.: ts 
which the King agreed, ſaving bus Prerogative, Thas . he. might 
Diſpenſe with > pf he pleaſed. _ And npos this the Commons 


Anſwer d, That their Intentions was 29 herpgor oper ſhould be, 
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by the belp of God. Now if this Prerogative of Dipenſng wit 
| ed were 1Ntenc s it was reaſonable 
it might be ) to Diſpenſe, with all of apy particular Nation in 
caſe he pleaſed, and any Articles of; League 'required it, (.as 
rhey,! ohe well do, and in which Caſe the Non-performapce 
would have occaſion'd a War ) then this Inſtance proyes an 
Admitrtance'of the King's Right,| as to General Diſpenſarions. 
Bur if it be otherwiſe underſtood only, as to Diſpenſe with 
finble' perſons, it is ar leaſt a clear and ſolemn Admittance of 
thar Right. And asto the King's Right of Diſpenſing Gener- 
ally, 'it is proved before tobe Admitted by the whoſe Kingdom 
in the Caſes of his now Majeſties Diſpenſations in Relation to 
the Importation” of French Wines, and the Statutes relating to 
Nzvigation, and the breadth of Cart-Wheels ; to which may 
begged the khown Cafe of the King's General Diſpenſation 
with&vetal Penal Laws made in Rehation.to a Matter Fccle- 
ſiaſtical':" Ic is in the poynt of keeping of Lent, and Faſting, En- 
joyhe by the King's Eccleſiaſtical Laws, the Cannons of: our 
Chiarch ; and'farther Enforced under ſeveral Penalties by the 
Statutes of 2.8.3. Ed. 6, c. 19. 8&5. & 6. Ed. 6. c. 3; & 5. 
Elec.” In the firſt there is a Saving to ſuch as ſhall be Li- 
cenſed 6 the King (* which it. it be intended of Licenſes to 
pars Perſons will not concern the preſent poynt ) in the 
econd there is no ſaving. ' In the third, there is a particular 
laying limited and reſtrained to particular Caſes, and Conditi- 
ons, as to Licenſes. All theſe Laws are Generally Diſpenſed 
with, by the Kings General Diſpenſation, by his Proclamation, 
and' this is admitted to be Legal by the Admittance of our 
reſent Parliament 3 | and. of all our Eccleſiaſticks, Judges, 
awyers, and the whole Kingdom in General, by an Univerſal 
Admirrance, not queſtiond, 'or complained of by any. Thirdly, 
As to the cloſe of the Objeftion, which pretends, That the 
Allowance of this Right to the King, will in a great meaſure 
render Parliaments Uleleſs': The Anſwer is, . Firft, our Law- 
Books ſpeak not of Licenſes or Dif] penſations eneral or particu- 
lar by Parliament, but by the King, the Kings Right is to 
Diſpenſe,' the Parliament to 'Repeal. . Secondly, Ir is for the 
Eaſe 'of the Kingdom, that the Conſtitution of the Govern- 
ment is thus, For the  neceflity of Diſpenſations in. ſeveral 
Caſes, where our Penal Laws are ſo numerous, requires, that 
the Power of Diſpenfing with Penal Laws, ſhould be oc be 
mp: crlon 
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Perſon or Perſons always viſible, and in being, which cannot be 
a-Parliament,; without a vaſt Expence. and Inconveniency to | 
the, Kingaw, W809 as6 Ax the Gonſutition.af aue- Government, 
ty:hear;the Changes, and allbw,\Wages:to:the'Members Choſen, 
aud (ent byothem toSitin Parhament's: And therefore:itis, Fhat 
ous- Law pars the Pawer ali; D{peniations,: which are bur 
Fes 130 the: King, 2 That the, Total Repealwg C if ne- 
ce 3 Ina che, ealling and:!mecting ofa Parliament, 

- when other! weighty; Affairs: ſhall; require: a--Parliament-co be 

_ $alled, > Aerwewd he joreterableto-traible;the Kingdom with | 
theicalling,ot Parlihments {© oitenas cliece 18-occaſtan; for Pub- 
liek. Good; to 1Snpendotbe Exceution. pt a Penal: Law; (in the 
mean timeithe. Fublick cannot Wilcr in» zegatd >the Law! hath 
well provided tor }Uhg!' by: putting this) Rower y in:the King. 080 
thac Parliamonts/continue ſtulltq be plctul,! adtftithſtanding) this 
Power bein the! Kings: Andyrhis Powarbeing-in the- King, by 
the Confiazution ph opn Government; which hath. placed the 
power gf. Repealing Laws, 1n'-the; Parliament,! as it-wouldiren- 
dec Parlaments- ufclaſs, ::tp, put the Legilative Payer! inthe 
King folely, which is of the-Eflence.of a Parliamenc; »'>So ta put 
thole: Powers, ante, Parhament, which are of i the Efleride of 
King;, would rendes own King: uleleſs., - Our/Government bath 
long coptiaued and fbtfſted happily by the: feveralanddiftin& 
Exerciſes -apartþy.pus: Kings; and; Parligments, df their ſeveral 
and diſtin, ;propen.aud-efleritial Rights peculiar to.cach other: 
And when! 6ither. ſhall! ufarp upon the other, our: whole Go- 
vernment;and Laws muſt: be deſiroyed 5-and let the QbyeQors 
j udge whether ; that! woulf endanger our: Liberties -and Pro+ 
Perties. 1 /+ on HAk- ly ar RE 


ObzeR. XUIF. IF this Right, end:the Pawers of the Miſitia, and of 
. Peace aud War, andogf | making\Leagues, were to be Exerciſed 
only by his now Majeſty #he Kaygdom would not think ;it ſelf unſafe 
by entruſting him; - Butcto heave this F ower, and thoſe others 
inberent in the Crown, 'mhich may, deſcend to One, wha may be a 
Tyrant, or of 8 Religion contrary, to what we' now Profeſs, may 
be deſtructive to. oi Religion and Laws, Aud therefore if aur 
Laws do weſt theſe Powers 3y the Crown, as is inſifted, theſe 
_ Laws ate thus, far defeGive, and ought: to: be: altercd.; ' Theſe 
Powers not being fit to be Exerciſed, but by\Parliament only, and 
to be. wefied in tbe; Parkoments. ly 659 © 1037 
| | I Anſw. 
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' Anſw. 1. This Objedion upon pretence of Securing our Re 


 ligion, labours ro make it odious, by propoſing tomake us vio- 


late all thoſe Oaths, which oblige|us to be- True and Faithful 
to the King, his 'Lawful Heirs and Succeffors, witliout any Re- 
ſervations or Conditions, in relation to the good Government, 
or Religion of ſuch Lawful Heirs. So that in Effect it propoſes 
to us to/break- Faith with the: Heirs of the'/Crown,/when ever 
we (hall zadge them to be: Tyrants of 'Hereticks; and'to become 
Rebels in orderro the Defence or Security 6f the Frue Religion; 
which Principles our Religion: profeſiethtu/4blior. Secondly, This 
ObjeQtion allo tends to put usinto'a perpetual ſtate of War and 
Blood,” into a.deiperate!hazarding of our Eſtates, Lives, Laws, 
Liberties, Country and Religion, upon aPretence of endeayour- 
ing to ſecure our'Religion and Laws. --Thit theſe'muſt be the 
Conſequences is unavoidable ;'For ibit ſhould be ſuppoſed, thar 
his now Majeſty to-gratifie the preſent Objeftors, and co pre- 
yent the objected. Dangers, - which are”pretended may in poſfi- 


- bility happen from-'theſe Powers reſting inthe Crown, ſhould 


agree todepart"( as-much 'as'in him lyerh”') with ſo mnch of 
his Crown as' is here deſired, and after that; even ' with his 
whole Crown.+ And. that thereupon the whole' frame of our 
Government" ſhonld' be Altered, b far 'as the wit'6f man can 


contrive to/ Alter the ſame, yet there canbe no Security, \but 


that his Majeſty.may repent, and endeavoutbyForee; or other- 
wiſe to retrieve all-that is thus departed' with. If he attempt 
this by Force, there-muſt be neceffarily 'a "War, which proves 
the Trath of what is here Anſwered : Tf he can do 'it without 
War, he will not want a Preſident to Warrant his Repealin 

all ſuch Alterations by his Letters-Patent. The Caſe is cited by 
Rolle, Tit. Prerogative'le Roy. fol. 165. where he fays: Thatin 
the Statutes at large, 15. Edw:\4. 'The King revokes by his 
Letters Patent with the Aſent of his Earls, Barons, and other 
wiſe Men of his Realm, certain Statutes made before in, the 
ſame Year; Becauſe they were contrary to the Cuſtoms of the 
Realm, and his Prerogative Royal, and Afﬀented to by him by 
Diſſimulation in Caſe of neceſſity.And (faith Rolle )thoſe Statutes 
have been reputed as Repealed ever fince.TheLettersPatent by 
which theſe Statutes were thus Repealed; are Printed ih the Sta- 


*eutes at Large;in Anno 15.Edw.3.a Copy of which is at'the end 


of this Anſwer to this ObjeQion. Whereforethe' Dangers from his 
at) | now 


[31 veg 
now Majſties repenting, will prompt the ObjeRors, to farther 
and worſe Fears, not to be removed untill his Majeſtie and all 
who may be feared within the Kingdom, be put into ſuch a 
condition as to ceaſe to be QbjeRts of Fear. And yet when this 
is done, The Dangers are not paſt. For Rex nunquam moritur mr 
mort poteſt; The King of-England in his Politick Capacity is as 
Immortal as the World. We ſhall but inake our Selves a Prey 
to that Neighbouring Prince who is Strongeſt, and the Strongeſt 

Prince will certainly make-himſelf an Undoubted Title to the 
Crown ob Exgland, let his Religion'or Temper be what it will. 
For if England could not ſubſiſt a Republick when it had Holland 
to Aſſiſt it: It cannot be, but That the Crown of England 
will have an Heir, now Holland 'is diſabled from Abetting any 
Change of Government. | 


The Copy of the Letters Patent; 


ED WAR D by the Grace of -God, &c. To the Sheriff of 
Lincoln, Greeting. | | 


| Dereag att our Parliament ſummoned att -Weſtminſter 
in the rv. of Eaſtter {aſt paſt, certain Articles erpzeſslp 


contrary tothe Lawsg.and Cuſiomes of our Kealme of Eng- 
_ land, and to our 7 q—— and Kights Kopal were p:etended to 'be 
G2anted bp us bp the manner of .a Statute; 'we conſidering how that by 
- bond of our Oath wee be tied to ithe obſervance and defence of ſuch 
ws, Cuſtomes, Kights, and Pzerogatives, and p2ovidentlp willing 
to revoake ſuch things to their own State, which be ſoe imp2ovidentlp 
done ; upon conference and treatiſe thereupon had with the Earles, Ba- 
rons and other wile men of our ſaid Kealme ; and becauſe we never con- 
ſented to the makeing of the ſaid Statute, but as then it behoved ug, 
we digſimuled in the p2emiſſes by p2oteſtationg of revocation of the 
faid Statute, if indeed it ſhould p2oceed, to eſchew the dangers which by 
the den of the ſame we feared. to come, anprying as the ſaid Parlia- 


meet ſe had been without difpatching anp thing in diſcozd diſſolved, 
and ſoe our earneſt buſineſs had [ikelp been rutmnated which God p2ohibir. 
And the ſaid pzetended Statute we p2omifed then to be ſealed. t ſeem- 
ed to the ſaid Earls, Barons; and other wiſe men, that ſithence the Sta- 
tute did not of onr free will p2oceed, the ſame be void, and ought not to 
have the name no? ſtrength of a Statute. And therefoze by their counſel 
aud aſſent wee have decreed the ſaid Statute to be void, and the ſame in 
ag much ag it pzoceeded of deed we have agreed ts be adnulled; willing 
ns ge that the Articles c ied in the ſatd prchenved Statute, 
which bp other of our Statutes, o2of our Pzegenito2s Kings of England, 
have been appzoved, ſhall acco to the fozm {of the ſaid Statute in 
everp-point ag convenient is, be obſerved, And the ſame we do on!p to 
the conſervation and reintegrationof the rights of our Crown, ag we be 
bound, and not that we ſhould in anp wiſe grieve o2 appels our Subjects, 
whom we defire torule by lenitp and - And therefoze we do 
command thee that all _ things thou cauſe to be openlp p:oclaimed in 
ſuch places within thy Bailiwjck, where thou ſhalt fee expedient. Wit- 
neſs mp ſelf at Weſtminſter, the firſt _ October, the fifteenth pear of 
our Reign. FBI 1% 
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